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The Litigation Bulldozer Crushing Washington’s Family Farms

The litigation industry is taking dead aim at Washington’s family
farmers. The survival of farming in one of the nation’s best areas to
grow food is increasingly uncertain.
A class action litigation machine has filed at least 24 lawsuits against Washington family
farmers demanding farm employers pay three years overtime back pay. Should the lawyers
succeed in their demands, farm leaders say many if not most of the small to mid-sized farmers
in the state would be forced out of business. Only the largest farms could survive. While most
suits target dairies, fruit, wheat, hop, grape and all Washington family farmers are already
involved and will likely see more litigation filed.

Farmers have paid their employees following state
law for decades. Now class action lawyers are
claiming that farmers owe employees three years
overtime pay. Farmers say it is like changing the
speed limit then being required to pay speeding
fines for the past three years based on the new limit.
If lawyers succeed, only the largest dairy farms could
survive. And all Washington farms could be
threatened.

The Washington State Supreme Court opened the door to this litigation in a
November, 2020 ruling. The ruling overturned state law exempting farm
employees from overtime pay. Longstanding state and federal laws recognize the
distinct nature and seasonality of farm work. The Court did not and assumed the
role of policymakers. In a 5-4 decision, the justices ruled that dairy farms had to
start immediately paying overtime and suggested that the ruling could apply to
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non-dairy employees as well. Of much greater consequence, judges indicated that litigation requiring farmers to pay for
the past three years of overtime would be considered favorably by the court.
This provided a lucrative opening for the litigation industry. Lawyers from Los
Angeles, Tacoma and the Tri-Cities wasted no time. According to farmers, the
day the ruling was issued, class action lawyers began advertising for clients on a
Spanish radio station in an Eastern Washington community that hosts many of
the state’s leading dairy farms. Shortly after, the legal notices began to arrive in
the mail. By mid January, 24 family-owned and operated farms had been
served. More are expected.
Dairy farmworkers explain in a series of videos how
the ruling is harming them and their concerns about
losing these jobs they value. “Working on the farm,
that’s what I like to do, I don’t think I could do
anything else.” Watch the videos at
www.protectfarmworkersnow.org.

The lawsuits all include the demand for three years payment of overtime to
their employees. Most also include claims that the farmers did not provide the
rest and meal breaks the law requires for farm employees or didn’t properly
document the breaks.

“We’ve been following the law on overtime and we pay our employees very well,” said one farmer. “We get lots of
applications for farm workers from other states because of how much Washington farmers pay. But, now following the law
isn’t enough. It’s like changing the speed limit from 50 to 30 and then requiring you to pay three years of speeding tickets
because you broke the law. It makes no sense and is entirely unfair.”
In reality, these cases are not likely to be resolved in court. Almost three quarters of class actions are settled out of court
with about half settled even before a class is certified by the court. Insurance companies and class action lawyers both seek
to settle to avoid the expense of court. Even though the lawyers must find “victims” to serve as clients, the lawyers on both
sides of the dispute end up with 85% to 99% of the amount awarded or settled. In short, the “business” of class action
lawyers is threatening the very existence of family farming in Washington state.

Multiple lawsuits threaten Washington's family dairy farms
While the initial court decision and lawsuits filed targeted the 300 plus Washington family dairy farms, the cases have
already spread into a variety of farming types. All farms will be affected by the ruling and this follow-on litigation.
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One farmer, with 90 employees, reported that he would have to pay over $2 million in backpay. Of course, employees
would see very little of this as the lawyers in class action lawsuits take up from 85 to 99% of amounts awarded. Applied to
the estimated 3000 direct dairy farm employees, the state’s dairy community would need to pay about $60 million in back
pay should the courts agree, or an average of about $200,000 per farm. Applied to the state’s 160,000 or more farm
workers, the costs would be staggering and effectively end Washington as a leading farming state.
But workers would see only a tiny portion of this as
almost all would go to lawyers. Only the largest farms
could survive so one consequence of the ruling and
litigation would be the rapid loss of all smaller family
farms.
Most of the class action lawsuits go beyond
demanding farmers pay the three years overtime
back pay. Some claim that workers have not been
One way dairy farmers can adjust to the increasing cost of labor is to install robotic
milking machines, like this one at a small Lynden, WA dairy farm. Robotic milking
machines are growing at about 15% per year. But, these mean loss of jobs.
Farmworkers are speaking out about the ruling and litigation, working to help
save their jobs.

provided the rest breaks or meal breaks in the very
stringent time frame that state law requires. Missing
breaks by even a few minutes can cause massive
fines as the $149,650 fine the Department of Labor
& Industries assessed in 2018 against a berry farmer

for a few late breaks showed. What other businesses are subject to this kind of rigid employee “protections”? Accusations
in the litigation are about inadequate documentation of the breaks. Farmers often ask employees to sign their time cards
to document that the proper breaks have been taken, but lawyers have argued that this amounts to “coercion.”
Some of the farmers being sued are already dealing with “citizen” lawsuits filed by Eugene, Oregon attorney Charlie
Tebbutt. This environmental litigation, often based on a federal science report proven false by every science expert who
reviewed it, has caused the loss of farms and cost those subjected to these lawsuits multiple millions of dollars.

Farmworkers explain how Court action has harmed them
No doubt the five judges making the overtime ruling thought they were helping farm workers. Farm workers affected by
this decision tell a very different story. They explain how farmers have had to adjust pay and benefits in order to comply
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with the law and how this impedes their work and has negatively affected their
lives. They also explain their concerns about the loss of these jobs which they
value.
Farm employees including family members have long been exempted from
overtime rules for some very good reasons. Above all, farm work does not
submit easily to the time clock. “Make hay when the sunshines” still applies.
Farm workers in all states have been exempted from overtime with a few states
easing out of this. In Washington, however, there was no easing. One day
farmers were paying employees as they had for years and the next day,
everything changed.
This ruling may look on the surface as reasonable and supportive of our
hardworking farm employees. But, the judges’ ruling ignored two important
questions: 1) what is in the best interest of the farm employees? 2) how can

“Farm work is not like manufacturing or retail.” This farm
mechanic and fabricator explains how the overtime
ruling has required him to be paid hourly instead of
salary. Before he could take time off when work was light
and put in more hours during harvest and not worry
about affecting his pay. He wants it to go back to the way
it was. Watch the video at
www.protectfarmworkersnow.org.

farms survive when they cannot raise their prices and must compete against
those who don’t have the same rules?
Few leaders seem to understand that professional farms sell their
product as commodities and these commodities are sold in a global
marketplace. The individual farmer has zero control over the price they
receive. A few have set up their own processing, marketing and
distribution operations and sell on a very small scale direct through
farmers markets and to high-end retailers. But they are very few and the
market will only support a few of these who must sell milk for a dollar or
two per gallon above the large commodity brands in order to pay the
Farmers don’t control the price they are paid for dairy products.
Most are sold as a global commodities where competition is
with all farmers across the globe. Efficiency is required to
survive. Raising the cost of labor means means cutting
elsewhere, mechanizing to eliminate jobs––or selling out to a
bigger farm.

much higher costs of operation.
Washington farmers pay the highest farm wages in the
continental US
Washington farmers already pay more for farm labor than any other

state except Hawaii. Farm workers from other states move to Washington because of the high pay and benefits. But,
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because farmers can’t control what they earn from their farm production, when hit
by a major new cost adjustments have to be made or the farmer will go out of
business. To meet the overtime pay rules, dairy farmers have to adjust how they
pay their employees, further mechanize farm operations such as through robotics
to eliminate jobs, or go out of business. That usually means selling to a larger,
more efficient farmer, which accelerates the conversion of small and mediumsized farms to the very largest.
Washington has 160,000 direct farm
employees. Farm workers like this Eastern
Washington dairy employee want to know
why judges and lawmakers won’t listen to
them? Laws and rulings are made, they say,
without understanding how it will affect them
and their employers.

State lawmakers and leaders could help, but will they heed voter
concerns and help family farms survive?
The legislature could act to prevent the unfair three year overtime “clawback.” This
would recognize that citizens or businesses should not be penalized by a court
when they have been faithfully following the law just because the court decides to

change the law. Legislators could also allow for a transition from existing laws exempting farm workers by defining farm
worker overtime to 55 hours per week, for example. This
The lawsuits add to the growing list of farmers’ concerns about unfriendly action by our state’s leaders. These include
state’s union-written rules that are aimed at advancing union agendas rather than protecting farmers or farm workers,
excessive and unjustified enforcement action by state agencies, climate change and tax proposals that will hurt farms, and
action by the Department of Ecology to take water rights away from all farmers in one of the top farming regions on the
west side of the state.
Washington’s voters want farmers to survive and continue producing high quality local food. Washington’s leaders
including elected judges, agency officials, the administration and legislators need to understand that the survival of family
farms cannot be taken for granted. We strongly encourage voters to become better informed and contact your elected
representatives with this simple message: Keep Washington farming.
Washington’s farmworkers, family farmers and farm-support businesses are urgently asking the voters of Washington to
help these workers save their jobs. The state legislature can stop this assault on our farms and jobs. But they must hear not
just from farmworkers and farm supporters, they need to hear from voters living in our cities and communities that
allowing farms in Washington to survive and thrive is a high priority. Go to www.protectfarmworkersnow.org and take
action today!

